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Ms. Magalie Roman Salas
Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, DC 20554

EX PARTE

Re: CC Docket Nos. 96-98!98-79; 98-103; 98-161; CCB/CPD 97-30

Dear Ms. Salas:

Please include the following letter to Chairman Kennard and the FCC Commissioners in the
above referenced docket.

Very truly yours,

~
Bradley Stillman
Senior Policy Counsel
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William Kennard, Chainnan
Federal Communications Commission
1919 M Street, N.W.
Washington, DC 20554

EX PARTE

Re: CC Docket Nos. 96-98; 98-79; 98-103; 98-161; CCB/CPD 97-30

Dear Chairman Kennard:

As the Commission deals with the jurisdictional questions surrounding dial-up calls terminating
to information service providers (ISPs), MCI WorldCom believes the Commission must make
clear that reciprocal compensation must continue to be paid for traffic exchanged between
incumbent local exchange carriers (!LECs) and competitive local exchange carriers (CLECs)
serving ISPs as end user customers. The financial consequences for CLECs, and ultimately the
customers ofCLECs and ISPs alike, are grave if the Commission stays silent on this issue.

The attached documents offer one concrete demonstration why the Commission must do all that
it can to remove any ambiguity concerning the validity of existing reciprocal compensation
arrangements. These documents include an unsolicited proposed settlement offer from BellSouth
to MCI WorldCom's MCIm Access Transmission Services, Inc. division, and MCI WorldCom's
written response. Although BellSouth's cover letter ofNovember 5, 1998 claims a negotiation
and an agreement to keep discussions confidential, MCI WorldCom's response clearly indicates
that it neither entered into any negotiation, nor agreed to keep any discussions or materials
confidential.

Under the terms of the proposed settlement, BellSouth would agree to pay its outstanding debts
owed for reciprocal compensation for ISP traffic under the companies' interconnection agreement
at no more than 15 cents on the dollar. The offer was only valid if agreed to before 12:00 noon
on Thursday November 5, 1998, or before the Commission released an order addressing
reciprocal compensation for ISP traffic.

As you can see from these documents, concerns of MCI WorldCom and other CLECs are not at
all unfounded. BellSouth, and undoubtedly other ILECs, are eager to take advantage of any
uncertainty or ambiguity surrounding these questions in order to wreck havoc on existing
contractual arrangements with CLECs. The Commission's failure to articulate, clearly and
unequivocally, that all reciprocal compensation obligations must be fully met will create very
serious consequences for CLECs, in terms ofboth continuing and maintaining current operations
and meeting business plans by raising necessary capital to build out networks.



As related in previous filings and correspondence, MCI WorldCom's position on the question of
the jurisdiction ofcalls terminating to ISPs, and ILEC obligations to pay CLECs for such calls, is
clear. As it is impossible to "call the Internet" directly, MCI WorldCom maintains that only one
call is involved -- from the end user to the ISP -- with the ISP subsequently providing
enhancements necessary to route these calls either locally, or over separately-purchased interstate
facilities to the Internet. In short, the entire transmission consists ofone local exchange call and
a jurisdictionally separate and distinct interstate or intrastate information service.

Should the Commission not adopt MCI WorldCom's view ofthe jurisdictional nature of traffic
terminating to ISPs, in the alternative MCI WorldCom supports the so-called "mixed
jurisdiction" legal theory espoused in recent ex parte letters filed by ITAA and ALTS (Letter
from Jonathan Nadler to William Kennard, CC Docket No. 96-98, November 5, 1998, at 2-4;
Letter from Jonathan Canis to Magalie Salas, CC Docket No. 96-98 et aI, November 13, 1998,
attachment at 1-2). Under this theory, because traffic to ISPs is both jurisdictionally mixed
(interstate and intrastate) and inseverable, the FCC can assert federal authority over dial-up ISP
bound traffic, while at the same time deferring to decisions by state public service commissions
-- including those concerning reciprocal compensation -- which do not negate valid federal
policies. As a result, the Commission can state unequivocally that the decisions of 24 state
commissions requiring the ILECs to pay reciprocal compensation are to be left undisturbed by
any jurisdictional ruling.

However the Commission decides these important legal and jurisdictional questions with respect
to dial-up traffic to ISPs, the larger goal should not be lost. MCI WorldCom urges the
Commission to make crystal clear that, at minimum, the decisions of 24 state commissions
obligating the ILECs to pay reciprocal compensation under existing interconnection agreements
are not to be disturbed.

Please feel free to contact me should you have any questions.

Very truly yours,

B~~
Senior Policy Counsel

encl.

cc Commissioner Susan Ness
Commissioner Michael Powell
Commissioner Harold Furchtgott-Roth
Commissioner Gloria Tristani
Katherine Brown
Lawrence Strickling

2



--*Mel

MCI tete<ommunfQtlons
Corporation

Two Northwlnds Center
2520 Notthwlnds Parteway
AlpNr~a. GA 30004

Novembca" S, 1998

PatPiale
BoOSaadaT_a '._.. IK.
~ 345918d1So1i6c.c.r
615 Well JUdINe sa.. N.E.
AI1IIa. Gecqia 30175

nc.Mr. F"mJca:

'J1aiJ is illRSPoase1OJOUf ......IOO~IdtIemeIll~ dated November S, 199&
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November 5, 1998

Wally Schmidt
MClm
Two NotthwInds center

. 5th Floor
2520 Nonhwinds ParkWay
Alpharetta. GA 30004

Dear Mr. Schmidt:

EneIosecI is an aQ",ement for your review. In accordance with our agreement to
keep tis MgOtiation confidential. pIe_ do not disclose this document or the
contents cI this doevnent to any third party.

ThiS agreement ,.resents an offer which will remain open until either 12:00 noon
ET on Thursday. November 5, 1998. or untO theFCC releases an order
addf888ing reciprocal compensation for ISP traffic, Whichever is eartier. This
agreement. sjgned by MClmetro Access Transmiuion Services. must be received
by me no later than 12:00 noon ET on Thursday, November 5.1998 if MClmetro
Access Transmtssion 5ervices elects to execute the agreement.

Sincerety,

e
PatFln1en
Manager - Interconnection Services

Allac:hment

Cc: Jeny Hendrix

"""11 ~ 'oe ''It"':'--;PQ



CONFIDENTIAL
SE1TLEMENTAGREEMENT

This Confidential SenI.emaat ApeeJllGll (uSeulanenl Apeement'') is made and entered
inJo this S· day of Noveml.. !998. by and between BcllSoum Telecommunications. Inc.
("aenSoudt..) on ilS OWII behalf aDd Oft behalf of its past. presem Mel furure agents, employees,
affiliate&. successors. subsidiari~ pcenl COIDpIDY. and anyone claiming for the benefit ofany of
them. IUd MCIm Acc;cu Transmiuion Servica.lne. ("MCIm'j as more fully defined herein.

Deftaldo.

"MClIn" means MellD AcoeSS TNNlDission Services, IDe.• its past, present abd future
IICD'S. fiduciaries. rcpreseDtalives. employees. predecessors, successors. usigns. iDSUfer5.

exeal~ and _you claimiDa for 1Mbeaefit ofany of1bem.

The "Sllbject Cues" meaDS lIlY regulatory proceeclina. civil action, crimiaal action,
appeal, or arbivauon ia whidI MCIm is eithera party or intervenor.

The wlnlercODDeCtioD Aareemem" meaDS the CODIraCtS entered iDeo beaveen BellSouth
IDd MClm on December 21. 1991 for Alabama. June 3, 1991 Cor Florida, March 7, 1997 for
Oeoraia. August I. )99'7 for KeBlucty, August 9. 1997 for LoWsi~ AugUsI 7. 1997 for
Mississippi, Aptil 22. 1997 for Ncmh Carol. AuJUSt 7. 1997 for South Carolina. and April 4.
1997 for Tennessee.

WIlNESSETH:

WH!REAS, MCIm is bivalved ill the Subject Cases aJleg:iDg that BellSo\Jlh breached the
1nIacoD.Dection Apcement by failiDa to pay rcc.iproal compensation for ISP traffic, and;

WHEREAS. BeUSouth denies thai it owes reciprocal c:ompeDSation UDder the terms of
the InlCl'COGDeCtiOil Asreem-t as ISP 1rIftic is interstate in aature, and;

WHEREAS. The Parties cIcsirc mlaminate the mu11iple Jesal~iDp Irisin, out of
The Parries' reapectiYe.~. of Ole~~ aDd reach a full and
fiual compromise ofaDlIdIDed.. iIsua ill lbe Subjec:t Cues, aDd;

WHEREAS, cbe Federal CoImnunicalioDS Commission ("FCC'), on OCtober 30, 1998,
issued a Memorandum OpinioD and Order in which it held 1b.at III ADSL tariff offering filed by



..

GT£ was unerswe in DMUre and iodka&ed that it would release an order within the week as to
whelber ISP traffic is iDtentIte in U!Qre, aDd;

WH2REAS. The Parties Iftuciplte that the FCC will rule on the reciprocal compensation
for ISP traffic issue in 1be immecIiatc ruNle, and;

WHEREAS. The Parties seek to esllbUsh a MW workina relationship loing forward;

NOW, THEREFORE. in consicleratioD of the mulUaJ ~ts. undertakings and
reprcsentatiODS CODta;,d bereift. the paymeDl oftbc amounts sel r011b below. lad other good and
valuable consicleralioa. the receipt ot which is hereby acmowled&ed. The Pames agree as
follows:

SpectlcT....

BeUSouth will pay fi1teeD (1 S) percent ·ot the -toW amount BelJSOU1b withheld nom
payment t4 NCIID for reciprocal compellSltiaa &om the inception or the Interconnection
Apeement throqh September 30. 1991. TM tenD ofchis SeUlement Apeemalt is for the life of
the existing IntereoaDeCdoD ...... wbicb expires on MIIdl 6, 2000. E1tCn if die t41m of
the lAtercoDnecIion ApeemeDI is exteJlded. or MClm adoplS uotber Interconnection Agreement
with a Joaccr tenD lbaD WCIm's. the tam or die SealemeDt Alfcanent cannot be extended
beyoDd me ~1i0D Apeement's current expiration date of M8rcb 6, 2000. Throucb
September 30. J99I, dais fiftocD (IS) percent amoum that BellSOUIb will pay to MeIm is
SI....5.147.

MClm hereby ICCep&s SI,44S,141. full tDd final peymau of all outstanding amount'.
billed by Melm to BelISoudf· tor reciprocal compeasarion from the inception of th~ .
~nnccticm A.cJeemIIIt Ibrough and inchIdiDg September 30, t998. My other claims for
reciprocal compenllLtion cIuriac this period are waived by MCIm.

For reciprocal~ \tills submiUOd by MClm between September 30. 1998, ad
me eunent expiralioD date of the mteraMlDrdioD A&ftanent, BellSouth will pay rtfte«l (l S)
percent of dle to. amount billed. BeJISoudl's monthly payments to MCIm subscqueat to
September 1991 CIDDOt exceed one hundred teD perCeDt (110-1.) ofme amount paid by aellSouth
for the mouth ofSepfaDber 1991.

FCC ProccediDp

The PIIties ape_ the Scalemeot~ willllOl be afreded by subsequent FCC
decisions. In fKt. The Parties enra iDIO this Seulemeat Apecmad aDlicipaUDI that the FCC
wiD issue a subIcqueDt 4ecision Oft the ISP tRftic issue. The Parties are free to participate in any
FCC proeeectiq opeud to consider the appropriate trwmeat of ISP traffic. or to appeal any
FCC~oa.

N.~........,LiablUCy

f'OJ as 'ge 07: 40
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The PlI1ies accepl the considoranoc exchallged herein IS a complete compromise of

matten iDvoMna disputed iuue:s oflaw and fIct aDd assume the risk that me faeu or law may be
otherwise than they believe. It is UJIderItoocI aDd aped between The Parties that this settlement
is a =npromise ofdisputed claims. and my paymeDt, credit or refund is Dol to be construed as
III admission of liability Ql1 the part ofeither of The Pwes, and by whom liability is expressly
denied. In additiOD, 1be Panies agree that uy paymem made PUl'S1Wlt to the Settlement
A1reemear is DOt • reciprocaJ comptDSItiOll pI)'mCIl1 for ISP traffic.

p.,..........

Any paymentS due under 1bt IeIIIS ot .. SealemeDt ApemeDl will be made within
sixl>' (60) -Y' of 1M date die ScttIaneot Apeewu is exccu&tcl PayDlems will be made m
aceordaDte with tbc aonuJ bud... practices becweeft The Parties.

DIIBa.....eldae $abject Cues

WithiD tal (10) days of dae PQIDCnl of the amouncs due JMSUIftI to Ibis Settlement
Agreement. couasel for MCIm wiD dismiss lIlY ,endiDa Subject Cases. In the evel Melm'5
status in any of the Subject CISes is that ofan interVenOr. il wiD withdraw from the Subject Case
within tea (10) days.

The Parliea ackDowledae. UIlCIers1aM IDd asree IbII this Settlement Agreement was
entered into IDd exeeutecI while cl1scoveay WI$ _Gina in the SUbject Cases and 1bal di5(.()very
was not complete. iIleJucHDs 1be cIcpositioDs ofwi1Desses. production ofdocwneDlS, answeriDg of
iDtcrroPlOries encl all other foans of discovery available in civil aetiODS. The Palties represent
and wanaDl that nOlWithstandinc 1be (<<-aoing, each of them received all information DOCe$sa:)'

and prudent to incJepeaclendy, IDd without reJiaDce OD the other. make the decision to enter into
this Seulemcnt ApeemcullftCllClc:Dowledae that neither pc1y bas made any representations or
wmanlies except as set forth in this Seldement ApecmCOl

Atteney'. Feel ... C..

With the uceptioa of those costs 1ft fortb &bow, The Parties agree to bear their own
auomcy's fees and com iDcurred in each ofthe Suhjcd Cases.



The Pames repraem aDd wmant that each has the sole rilhl and exclusive authoritY to
eltecute this Sottlemat Apement and to receive p8Y1neJUS or refunds in settlement of the
Subject Cases; IDd that neither of The Parties has sold. assigned. transferred. conveyed,
promised. or otherwise disposed of any of 1be claims. demanda. obligations or causes of action
referred to in this Settlement Apcment.

C••fideatiaJity

The P.mes aaree that this Seldemem Apecment and jts tenDS, includine without
limitali-. 1M amourd of1M paymats. mftDls. credits ar assesStlieUts Set fonh ·Ibove. are ind
shall be leept confideDtill hetWeeDDe Padies. Except to tile extent that either of Tho Panics
reasonably believes it is -.01... to diIc10Ie certain oftbe termSolthis Settlement AgreemeDt to
iu stoekho&ders. or in 1be ftliDll wi1:h 1be Sec\Iri1ies .. ExchtDgc Commission. the state
rep)atory body. or to others (exclllSive of 1M DeWS media) in connection with its business
a1fairs; or to the exteIU that lidler ot1'he Parties is required to disclOse the terms of its individual
setdcmeat to the tIXiDg IUtborities or otben wi1h respect to laX matters; or 10 lbe eX1ent required
by subpoena or other order of. comt of competeIlI jariscfie1ion; the terms and conditions of this
SeuJement AgEeemeat. iDcluding1be unountS o( any paymeDlS,·re~ credits or assessments
shall remain confidential IIlcI shall DOt be discJoscd. ID the event of~ of a 5ubpe>eDa.
MCbn will immediately DOUty counsel for 8eJlSouth. ~ Parties and their co\DJsel agree that
they will DOt commeal on the substuu or tIrmS of Ibis SeUlcmeni Apeement, or disclose or
reveal dirccdy or indirecdy any 1amS of this SeUlement Aateement to any person or emit)'
unless writtell conseDt is liveD by the other. except 11) the effect that lite Subject Cases were
resotved amicably, that The Parties and their counsel are bound by the limitations of this
Setdemeot ApecmeDt, and IS set forth in this parapph.

The Parries aDd 1bcir COUftS8I and their representatives specifically ~nsent to this strict
confideDtiaiity anel shIIlllot clildose. ok than as may be mutually agreed to in writing, any of
the 1ermS or coDditioDs or this SeIl1emeal Acreemeat. This Sealemenl AlFeement shall not be
filed in any ofthe Subject Cases UIIlcss necessary for emorcement purposes.

£a...AeneID..' uti hcc.on ID utorelt

This Setdemeal Apeemeat. I1q with .y other cIoc:umeDu speclticaUy referenced as
E.xhibits heIeiIl, re1lec1I the eDIire aereemmt ancl UDCIerstIndiDa between The Parties with respect
to tbe seulemem CODIeInp1Mecl bereia, supmeda all prior lJl'eemenIS, arraIllCIDenJs.
~ COIftIIlUDicati repnsen1a1ioas or WIIDDties. both oral and wriueD. related to
die subject maaer hereof. _ shall be biDdiDa upoIl aacl inure to the benefit of the executors.
lMIminisawors. persoatI represelltl1iws, bein, usips. aacI SUC«ODtS of each.

s.wenbillt)' ofProYiaioal
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The Panies agree cbal Ill)' provision ofthis genJemeDt Agreement which is prohibited or
unenforceable in 1ft)' jurisdie1iOll shall, at to svchjurisdiction, be ineffective to the eX1eDt of such
prohibiliOD or unenf~lity. wi1bout in'ValidatiDc the remainia.c provisions hereof or affecting
the validity or enforcaWlhy ofIUCh provisiOll in auy GIber jurisdiction.

This SealemeDt ~. iDchMtiaa all IDIUa'J of construeticm, validity and
perform8DCC shall be IOvaned by. and construed and iDterpNted in ICCOrdIDCt with, the laws of
the State of Georaia withOut 8iviftl etfed 10 the choice of law or CODflicts of law provi!icms
thereof.

Additionl Docu.....

lbe PctieI ape to coopeaa fUlly aDd execure .y and all supplementary documents
IDCI to take all additiona1~ which may be aecessary or appropriate 10 give NIl force 8Dd
effect to the terms IDd matoflhis SettlemC:Ol Agreement.

ca.....,..

This SetIIemeDI ApeeJneDt may be eucutecl in cowrterpans. each of which shall be
deemed In ori,mal. tNt allor-hid! toaether shall CODSdcute one .1M same ins1tWnellt.

The Panies~ repreleDl IDd warraDl1baI each bas been fully advised by its
attomey(s) concemmc tbe executioD of this SealerneDt Apcemeat. that ead1 w fully read and
unden1ands the tenDS of Ibis Serdemeftt ApeemIDt, IDd 1bat each has freely and voluntarily
executed this So:tdemem Apeement. The PII1iesIdmo~ represent and wanut that ea
relies wholly upon its UAderstaDding of tbU Sett1emeDt Agreement, lhal each bas been
repzacnted by counsel in CODDediOD berewidl, and Ihal it eDters into this Settlement Agreement
of i1s own he wUl wiIhouI reliaace upon Illy swcment, inducaDea~promise or reFesentation
of the other PIIt1 or ayoae alle Dot Nlly expressed her.

P.:lGE. e?



IN WITNESS THEREOF. The Parties have duly cxecUled thU Senlement Agreement as
of the day and year lint abo~ewrinen.

MCI. Aeuu Tnu.iIIiG, Serrices. BellSo." TekcolDlDlIlUcatioDSt me.
IDC-

By: By:, _

Name: Name: Jerry D. Hendrix

Tide: TItle: Dir=or·1DtcrconDcttion
ServiceslPricinaDate: Datc:. _

........ ~ .00 "....·11 ..
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